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(f) Increased cash coverage; exception.
Paragraph (e) notwithstanding, no in-
crease in coverage will be required
where a Federal credit union tempo-
rarily increases its cash fund because
of an extraordinary event which rea-
sonably cannot be expected to recur.

(g) Reduced coverage; NCUA approval.
Any proposal for reduced coverage
must be approved in writing by the
NCUA Board at least twenty days in
advance of the proposed effective date
of the reduction.

(h) Deductibles. (1) The maximum
amount of deductibles allowed are
based on the Federal credit union’s
total assets. The following table sets
out the maximum deductibles:

Assets Maximum deductibles

0–$100,000 ............ No deductibles allowed.
$100,001–$250,000 $1,000.
$250,001–

$1,000,000.
$2,000.

Over $1,000,001 .... $2,000 plus 1⁄1000 of total assets up to
a maximum deductible of $200,000.

(2) A deductible may be applied sepa-
rately to one or more insuring clauses
in a blanket bond. Deductibles in ex-
cess of those shown in this section
must have the written approval of the
NCUA Board at least twenty days prior
to the effective date of such
deductibles.

(3) No deductible will exceed ten per-
cent of a Federal credit union’s Regu-
lar Reserve unless the credit union cre-
ates a segregated Contingency Reserve
for the amount of the excess. Valuation
allowance accounts, e.g., allowance for
loan losses, may not be considered part
of the Regular Reserve when determin-
ing the maximum deductible.

(i) Additional coverage. The NCUA
Board may require additional coverage
for any Federal credit union when, in
the opinion of the Board, current cov-
erage is insufficient. The board of di-
rectors of the Federal credit union
must obtain additional coverage within
thirty days after the date of written
notice from the NCUA Board.

[49 FR 30681, Aug. 1, 1984, as amended at 54
FR 18470, May 1, 1989]

§ 701.21 Loans to members and lines of
credit to members.

(a) Statement of scope and purpose.
Section 701.21 complements the provi-

sions of section 107(5) of the Federal
Credit Union Act (12 U.S.C. 1757(5)) au-
thorizing Federal credit unions to
make loans to members and issue lines
of credit (including credit cards) to
members. Section 107(5) of the Act con-
tains limitations on matters such as
loan maturity, rate of interest, secu-
rity, and prepayment penalties. Sec-
tion 701.21 interprets and implements
those provisions. In addition, § 701.21
states the NCUA Board’s intent con-
cerning preemption of state laws, and
expands the authority of Federal credit
unions to enforce due-on-sale clauses in
real property loans. Also, while § 701.21
generally applies to Federal credit
unions only, its provisions may be used
by state-chartered credit unions with
respect to alternative mortgage trans-
actions in accordance with 12 U.S.C.
3801 et seq., and certain provisions
apply to loans made by federally in-
sured state-chartered credit unions as
specified in § 741.203 of this chapter.
Part 722 of this chapter sets forth re-
quirements for appraisals for certain
real estate secured loans made under
§ 701.21 and any other applicable lend-
ing authority. Finally, it is noted that
§ 701.21 does not apply to loans by Fed-
eral credit unions to other credit
unions (although certain statutory
limitations in section 107 of the Act
apply), nor to loans to credit union or-
ganizations which are governed by sec-
tion 107(5)(D) of the Act and § 701.27 of
this part.

(b) Relation to other laws—(1) Preemp-
tion of state laws. Section 701.21 is pro-
mulgated pursuant to the NCUA’s
Board’s exclusive authority as set forth
in section 107(5) of the Federal Credit
Union Act (12 U.S.C 1757(5)) to regulate
the rates, terms of repayment and
other conditions of Federal credit
union loans and lines of credit (includ-
ing credit cards) to members. This ex-
ercise of the Board’s authority pre-
empts any state law purporting to
limit or affect:

(i)(A) Rates of interest and amounts
of finance charges, including:

(1) The frequency or the increments
by which a variable interest rate may
be changed;

(2) The index to which a variable in-
terest rate may be tied;
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(3) The manner or timing of notifying
the borrower of a change in interest
rate;

(4) The authority to increase the in-
terest rate on an existing balance;

(B) Late charges; and
(C) Closing costs, application, origi-

nation, or other fees;
(ii) Terms of repayment, including:
(A) The maturity of loans and lines

of credit;
(B) The amount, uniformity, and fre-

quency of payments, including the ac-
crual of unpaid interest if payments
are insufficient to pay all interest due;

(C) Balloon payments; and
(D) Prepayment limits;
(iii) Conditions related to:
(A) The amount of the loan or line of

credit;
(B) The purpose of the loan or line of

credit;
(C) The type or amount of security

and the relation of the value of the se-
curity to the amount of the loan or
line of credit;

(D) Eligible borrowers; and
(E) The imposition and enforcement

of liens on the shares of borrowers and
accommodation parties.

(2) Matters not preempted. Except as
provided by paragraph (b)(1) of this sec-
tion, it is not the Board’s intent to pre-
empt state laws that do not affect
rates, terms of repayment and other
conditions described above concerning
loans and lines of credit, for example:

(i) Insurance laws;
(ii) Laws related to transfer of and

security interests in real and personal
property (see, however, paragraph (g)(6)
of this section concerning the use and
exercise of due-on-sale clauses);

(iii) Conditions related to:
(A) Collection costs and attorneys’

fees;
(B) Requirements that consumer

lending documents be in ‘‘plain lan-
guage;’’ and

(C) The circumstances in which a
borrower may be declared in default
and may cure default.

(3) Other Federal law. Except as pro-
vided by paragraph (b)(1) of this sec-
tion, it is not the Board’s intent to pre-
empt state laws affecting aspects of
credit transactions that are primarily
regulated by Federal law other than
the Federal Credit Union Act, for ex-

ample, state laws concering credit cost
disclosure requirements, credit dis-
crimination, credit reporting practices,
unfair credit practices, and debt collec-
tion practices. Applicability of state
law in these instances should be deter-
mined pursuant to the preemption
standards of the relevant Federal law
and regulations.

(4) Examination and enforcement. Ex-
cept as otherwise agreed by the NCUA
Board, the Board retains exclusive ex-
amination and administrative enforce-
ment jurisdiction over Federal credit
unions. Violations of Federal or appli-
cable state laws related to the lending
activities of a Federal credit union
should be referred to the appropriate
NCUA regional office.

(5) Definition of State law. For pur-
poses of paragraph (b) of this section
‘‘state law’’ means the constitution,
laws, regulations and judicial decisions
of any state, the District of Columbia,
the several territories and possessions
of the United States, and the Common-
wealth of Puerto Rico.

(c) General rules—(1) Scope. The fol-
lowing general rules apply to all loans
to members and, where indicated, all
lines of credit (including credit cards)
to members, except as otherwise pro-
vided in the remaining provisions of
§ 701.21.

(2) Written policies. The board of direc-
tors of each Federal credit union shall
establish written policies for loans and
lines of credit consistent with the rel-
evant provisions of the Act, NCUA’s
regulations, and other applicable laws
and regulations.

(3) Credit application. Consistent with
policies established by the board of di-
rectors, the credit committee or loan
officer shall ensure that a credit appli-
cation is kept on file for each borrower
supporting the decision to make a loan
or establish a line of credit.

(4) Maturity. The maturity of a loan
to a member may not exceed 12 years.
Lines of credit are not subject to a
statutory or regulatory maturity
limit. Amortization of line of credit
balances and the type and amount of
security on any line of credit shall be
as determined by contract between the
Federal credit union and the member/
borrower.
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(5) Ten percent limit. No loan or line of
credit advance may be made to any
member if such loan or advance would
cause that member to be indebted to
the Federal credit union upon loans
and advances made to the member in
an aggregate amount exceeding 10% of
the credit union’s total unimpaired
capital and surplus. In the case of
member business loans as defined in
§ 701.21(h)(1)(i), additional limitations
apply as set forth in § 701.21(h)(2)(ii).

(6) Early payment. A member may
repay a loan, or outstanding balance on
a line of credit, prior to maturity in
whole or in part on any business day
without penalty.

(7) Loan interest rates—(i) General. Ex-
cept when a higher maximum rate is
provided for in paragraph (c)(7)(ii) of
this section, a Federal credit union
may extend credit to its members at
rates not to exceed 15 percent per year
on the unpaid balance inclusive of all
finance charges. Variable rates are per-
mitted on the condition that the effec-
tive rate over the term of the loan (or
line of credit) does not exceed the max-
imum permissible rate.

(ii) Temporary rates—(A) 21 percent
maximum rate. Effective from December
3, 1980 through May 14, 1987, a Federal
credit union may extend credit to its
members at rates not to exceed 21 per-
cent per year on the unpaid balance in-
clusive of all finance charges. Loans
and line of credit balances existing on
or before May 14, 1987, may continue to
bear rates of interest of up to 21 per-
cent per year after May 14, 1987.

(B) 18 percent maximum rate. Effective
May 15, 1987, a Federal credit union
may extend credit to its members at
rates not to exceed 18 percent per year
on the unpaid balance inclusive of all
finance charges.

(C) Expiration. After March 8, 1999, or
as otherwise ordered by the NCUA
Board, the maximum rate on federal
credit union extentions of credit to
members shall revert to 15 percent per
year. Higher rates may, however, be
charged, in accordance with paragraphs
(c)(7)(ii) (A) and (B) of this section, on
loans and lines of credit balances exist-
ing on or before March 8, 1999.

(8)(i) Except as otherwise provided
herein, no official or employee of a
Federal credit union, or immediate

family member of an official or em-
ployee of a Federal credit union, may
receive, directly or indirectly, any
commission, fee, or other compensa-
tion in connection with any loan made
by the credit union.

(ii) For the purposes of this section:
Compensation includes non monetary

items, except those of nominal value.
Immediate family member means a

spouse or other family member living
in the same household.

Loan includes line of credit.
Official means any member of the

board of directors or a volunteer com-
mittee.

Person means an individual or an or-
ganization.

Senior management employee means
the credit union’s chief executive offi-
cer (typically, this individual holds the
title of President or Treasurer/Man-
ager), any assistant chief executive of-
ficers (e.g., Assistant President, Vice
President, or Assistant Treasurer/Man-
ager), and the chief financial officer
(Comptroller).

Volunteer official means an official of
a credit union who does not receive
compensation from the credit union
solely for his or her service as an offi-
cial.

(iii) This section does not prohibit:
(A) Payment, by a Federal credit

union, of salary to employees;
(B) Payment, by a Federal credit

union, of an incentive or bonus to an
employee based on the credit union’s
overall financial performance;

(C) Payment, by a Federal credit
union, of an incentive or bonus to an
employee, other than a senior manage-
ment employee, in connection with a
loan or loans made by the credit union,
provided that the board of directors of
the credit union establishes written
policies and internal controls in con-
nection with such incentive or bonus
and monitors compliance with such
policies and controls at least annually.

(D) Receipt of compensation from a
person outside a Federal credit union
by a volunteer official or non senior
management employee of the credit
union, or an immediate family member
of a volunteer official or employee of
the credit union, for a service or activ-
ity performed outside the credit union,
provided that no referral has been
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made by the credit union or the offi-
cial, employee, or family member.

(d) Loans and lines of credit to offi-
cials—(1) Purpose. Sections 107(5)(A) (iv)
and (v) of the Act require the approval
of the board of directors of the Federal
credit union in any case where the ag-
gregate of loans to an official and loans
on which the official serves as endorser
or guarantor exceeds $20,000 plus
pledged shares. This paragraph imple-
ments the requirement by establishing
procedures for determining whether
board of directors’s approval is re-
quired. The section also prohibits pref-
erential treatment of officials.

(2) Official. An ‘‘official’’ is any mem-
ber of the board of directors, credit
committee or supervisory committee.

(3) Initial approval. All applications
for loans or lines of credit on which an
official will be either a direct obligor
or an endorser, cosigner or guarantor
shall be initially acted upon by either
the board of directors, the credit com-
mittee or a loan officer, as specified in
the Federal credit union’s bylaws.

(4) Board of Directors’ review. The
board of directors shall, in any case, re-
view and approve or deny an applica-
tion on which an official is a direct ob-
ligor, or endorser, cosigner or guaran-
tor if the following computation pro-
duces a total in excess of $20,000:

(i) Add:
(A) The amount of the current appli-

cation.
(B) The outstanding balances of

loans, including the used portion of an
approved line of credit, extended to or
endorsed, cosigned or guaranteed by
the official.

(C) The total unused portion of ap-
proved lines of credit extended to or
endorsed, cosigned or guaranteed by
the official.

(ii) From the above total subtract:
(A) The amount of shares pledged by

the official on loans or lines of credit
extended to or endorsed, cosigned or
guaranteed by the official.

(B) The amount of shares to be
pledged by the official on the loan or
line of credit applied for.

(5) Nonpreferential treatment. The
rates, terms and conditions on any
loan or line of credit either made to, or
endorsed or guaranteed by—

(i) An official,

(ii) An immediate family member of
an official, or

(iii) Any individual having a common
ownership, investment or other pecu-
niary interest in a business enterprise
with an official or with an immediate
family member of an official,
shall not be more favorable than the
rates, terms and conditions for com-
parable loans or lines of credit to other
credit union members. ‘‘Immediate
family member’’ means a spouse or
other family member living in the
same household.

(e) Insured, guaranteed and advance
commitment loans. A loan secured by the
insurance or guarantee of, or with an
advance commitment to purchase the
loan by, the Federal Government, a
State government, or any agency of ei-
ther, may be made for the maturity
and under the terms and conditions, in-
cluding rate of interest, specified in
the law, regulations or program under
which the insurance, guarantee or com-
mitment is provided.

(f) 20-year loans. Notwithstanding the
general 12-year maturity limit on loans
to members, a Federal credit union
may make loans with maturities of up
to 20 years in the case of:

(1) A loan to finance the purchase of
a mobile home if the mobile home will
be used as the member-borrower’s resi-
dence and the loan is secured by a first
lien on the mobile home,

(2) A second mortgage loan (or a non-
purchase money first mortgage loan in
the case of a residence on which there
is no existing first mortgage) if the
loan is secured by a residential dwell-
ing which is the residence of the mem-
ber-borrower, and

(3) A loan to finance the repair, alter-
ation, or improvement of a residential
dwelling which is the residence of the
member-borrower.

(g) Long-term mortgage loans—(1) Au-
thority. A Federal credit union may
make residential real estate loans to
members, with maturities of up to 40
years, or such longer period as may be
permitted by the NCUA Board on a
case-by-case basis, subject to the con-
ditions of this paragraph.

(2) Statutory limits. The loan shall be
made on a one to four family dwelling
that is or will be the principal resi-
dence of the member-borrower and the
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loan shall be secured by a perfected
first lien in favor of the credit union on
such dwelling (or a perfected first secu-
rity interest in the case of either a res-
idential cooperative or a leasehold or
ground rent estate).

(3) Loan application. The loan applica-
tion shall be a completed standard Fed-
eral Housing Administration, Veterans
Administration, Federal Home Loan
Mortgage Corporation, Federal Na-
tional Mortgage Association or Federal
Home Loan Mortgage Corporation/Fed-
eral National Mortgage Association ap-
plication form. In lieu of use of a
standard application the Federal credit
union may have a current attorney’s
opinion on file stating that the forms
in use meet the requirements of appli-
cable Federal, state and local laws.

(4) Security instrument and note. The
security instrument and note shall be
executed on the most current version
of the FHA, VA, FHLMC, FNMA, or
FHLMC/FNMA Uniform Instruments
for the jurisdiction in which the prop-
erty is located. No prepayment penalty
shall be allowed, although a Federal
credit union may require that any par-
tial prepayments be made on the date
monthly installments are due and be in
the amount of that part of one or more
monthly installments that would be
applicable to principal. In lieu of use of
a standard security instrument and
note, the Federal credit union may
have a current attorney’s opinion on
file stating that the security instru-
ment and note in use meet the require-
ments of applicable Federal, state and
local laws.

(5) First lien, territorial limits. The loan
shall be secured by a perfected first
lien or first security interest in favor
of the credit union supported by a
properly executed and recorded secu-
rity instrument. No loan shall be se-
cured by a residence located outside
the United States of America, its terri-
tories and possessions, or the Common-
wealth of Puerto Rico.

(6) Due-on-sale clauses. (i) Except as
otherwise provided herein, the exercise
of a due-on-sale clause by a Federal
credit union is governed exclusively by
section 341 of Pub. L. 97–320 and by any
regulations issued by the Federal Home
Loan Bank Board implementing sec-
tion 341.

(ii) In the case of a contract involv-
ing a long-term (greater than twelve
years), fixed rate first mortgage loan
which was made or assumed, including
a transfer of the liened property sub-
ject to the loan, during the period be-
ginning on the date a State adopted a
constitutional provision or statute pro-
hibiting the exercise of due-on-sale
clauses, or the date on which the high-
est court of such state has rendered a
decision (or if the highest court has not
so decided, the date on which the next
highest court has rendered a decision
resulting in a final judgment if such
decision applies statewide) prohibiting
such exercise, and ending on October
15, 1982, a Federal credit union may ex-
ercise a due-on-sale clause in the case
of a transfer which occurs on or after
November 18, 1982, unless exercise of
the due-on-sale clause would be based
on any of the following:

(A) The creation of a lien or other en-
cumbrance subordinate to the lender’s
security instrument which does not re-
late to a transfer of rights of occu-
pancy in the property;

(B) The creation of a purchase money
security interest for household appli-
ances;

(C) A transfer by devise, descent, or
operation of law on the death of a joint
tenant or tenant by the entirety;

(D) The granting of a leasehold inter-
est of 3 years or less not containing an
option to purchase;

(E) A transfer to a relative resulting
from the death of a borrower;

(F) A transfer where the spouse or
children of the borrower become an
owner of the property;

(G) A transfer resulting from a decree
of a dissolution of marriage, a legal
separation agreement, or from an inci-
dental property settlement agreement,
by which the spouse of the borrower be-
comes an owner of the property;

(H) A transfer into an inter vivos
trust in which the borrower is and re-
mains a beneficiary and which does not
relate to a transfer of rights of occu-
pancy in the property; or

(I) Any other transfer or disposition
described in regulations promulgated
by the Federal Home Loan Bank Board.

(h) Member business loans—(1) Defini-
tions. (i) Member business loans mean
any loan, line of credit, or letter of
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credit, the proceeds of which will be
used for a commercial, corporate, busi-
ness, investment property or venture,
or agricultural purpose, except that
the following shall not be considered
member business loans for the purposes
of this section:

(A) A loan or loans fully secured by a
lien on a 1 to 4 family dwelling that is
the member’s primary residence.

(B) A loan that is fully secured by
shares in the credit union or deposits
in other financial institutions.

(C) A loan meeting the general defi-
nition of member business loans under
this paragraph (h)(1)(i), and, made to a
borrower or an associated member (as
defined in paragraph (h)(1)(iii) of this
section), which when added to other
such loans to the borrower or associ-
ated member, is less than $50,000.

(D) A loan, the repayment of which is
fully insured or fully guaranteed by, or
where there is an advance commitment
to purchase in full by, any agency of
the federal government or of a state or
any of its political subdivisions.

(E) A loan granted by a corporate
credit union operating under the provi-
sions of part 704 of this chapter, to an-
other credit union.

(ii) Reserves mean all reserves, in-
cluding the Allowance for Loan Losses
and undivided earnings or surplus.

(iii) Associated Member means any
member with a shared ownership, in-
vestment or other pecuniary interest
in a business or commercial endeavor
with the borrower.

(iv) Immediate Family Member means a
spouse or other family member living
in the same household.

(v) Loan-to-value (LTV) ratio means
the quotient of the aggregate amount
of all sums borrowed from all sources
on an item of collateral divided by the
market value of the collateral used to
secure the loan.

(vi) Construction or development loan
means a financing arrangement for the
purpose of acquisition of property or
rights to property including land or
structures with the intent of conver-
sion into income-producing property
including residential housing for rental
or sale, commercial, or industrial use,
or a similar use.

(2) Requirements. Member business
loans, as defined in § 701.21(h)(1)(i), may

be made by federal credit unions only
in accordance with the applicable pro-
visions of § 701.21 (a) through (g), to the
extent that they are not inconsistent
with this section, and the following ad-
ditional requirements:

(i) Written loan policies. The board of
directors must adopt specific business
loan policies and review them at least
annually. The policies shall, at a mini-
mum, address the following:

(A) Types of business loans that will
be made;

(B) The credit union’s trade area for
business loans;

(C) Maximum amount of credit union
assets, in relation to reserves, that will
be invested in business loans;

(D) Maximum amount of credit union
assets, in relation to reserves, that will
be invested in a given category or type
of business loan;

(E) Maximum amount of credit union
assets, in relation to reserves, that will
be loaned to any one member or group
of associated members, subject to
§ 701.21(h)(2)(iii)(A);

(F) Qualifications and experience of
personnel involved in making and ad-
ministering business loans with a mini-
mum of 2 years direct experience with
this type of lending;

(G) Analysis of the ability of the bor-
rower to repay the loan;

(H) Documentation supporting each
request for an extension of credit or an
increase in an existing loan or line of
credit shall (except where the board of
directors finds that such documenta-
tion requirements are not generally
available for a particular type of busi-
ness loan and states the reasons for
those findings in the credit union’s
written policies) include the following:
balance sheet, cash flow analysis, in-
come statement, tax data; leveraging;
comparison with industry averages; re-
ceipt and periodic updating of financial
statements and other documentation;
including tax returns;

(I) Collateral requirements, including
loan-to-value ratios; appraisal, title
search and insurance requirements;
steps to be taken to secure various
types of collateral; and how often the
value and marketability of collateral is
reevaluated;

(J) Appropriate interest rates and
maturities of business loans;
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(K) Loan monitoring, servicing and
follow-up procedures, including collec-
tion procedures;

(L) Provision for periodic disclosure
to the credit union’s members of the
number and aggregate dollar amount of
member business loans;

(M) Identification, by position, of
those senior management employees
prohibited by paragraph (h)(3) of this
section from receiving member busi-
ness loans.

(ii) Other policies. The following mini-
mum limits and policies shall also be
established in writing and reviewed at
least annually for loans granted under
this section:

(A) Unless a credit union loan pro-
gram was in existence prior to January
1, 1992, and is granted an exemption by
the regional director, loans shall be
granted on a fully secured basis by col-
lateral as follows:

(1) Second lien for LTV ratios of up
to 70 percent;

(2) First lien for LTV ratios of up to
80 percent;

(3) First lien with an LTV ratio in ex-
cess of 80 percent shall be granted only
where the value in excess of 80 percent
is covered through acquisition of pri-
vate mortgage, or equivalent type, in-
surance provided by an insurer accept-
able to the credit union, or insurance
or guarantees by or subject to advance
commitment to purchase by an agency
of the federal government or of a state
or any of its political subdivisions, and
in no event shall the LTV ratio exceed
95 percent;

(B) Loans shall not be granted with-
out the personal liability and guaran-
tees of the principals (natural person
members) except where the borrower is
a not-for-profit organization as defined
by the Internal Revenue Service Code
(26 U.S.C. 501);

(C) Federally insured, state-char-
tered credit unions are exempt from
the provisions of § 701.21(h)(2)(ii)(A)
with respect to credit card line of cred-
it programs offered to nonnatural per-
son members which are limited to rou-
tine purposes normally made available
under such programs.

(iii) Loan limits—(A) Loans to one bor-
rower. Unless a greater amount is ap-
proved by the NCUA regional director,
the aggregate amount of outstanding

member business loans to any one
member or group of associated mem-
bers shall not exceed 15% of the credit
union’s reserves (less the Allowance for
Loan Losses account), or $75,000,
whichever is higher. If any portion of a
member business loan is secured by
shares in the credit union, or deposits
in another financial institution, or
fully or partially insured or guaranteed
by, or subject to an advance commit-
ment to purchase by, any agency of the
federal government or of a state or any
of its political subdivisions, such por-
tion shall not be calculated in deter-
mining the 15% limit.

(B) Exemptions. Credit unions seeking
an exemption from the LTV ratios of
§ 701.21(h)(2)(ii)(A), or the limits of
§ 701.21(h)(2)(iii)(A) or § 701.21(h)(3) must
present the regional director with, at a
minimum: The higher limit sought; an
explanation of the need by the mem-
bers to raise the limit and ability of
the credit union to manage this activ-
ity; an analysis of the credit union’s
prior experience making member busi-
ness loans; and a copy of its business
lending policy. The analysis of credit
union experience in making member
business loans shall document the his-
tory of loan losses, loan delinquency,
volume and cyclical or seasonal pat-
terns, diversification, concentrations
of credit to one borrower or group of
associated borrowers in excess of 15
percent of reserves (less the Allowance
for Loan Losses account), underwriting
standards and practices, types of loans
grouped by purpose and collateral, and
qualifications of personnel responsible
for underwriting and administering
member business loans. Regional direc-
tors shall consider, in addition to the
information submitted by the credit
union, the historical CAMEL ratings. If
the credit union does not receive noti-
fication of the action taken within 30
calendar days of the date the request
was received by the regional office, the
credit union may assume approval of
the request to exceed the limit. The re-
gional director’s decision may be ap-
pealed to the NCUA Board.

(C) Maturity. Member business loans
shall be granted for periods consistent
with the purpose, security, credit-
worthiness of the borrower and sound
lending policies.
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(D) Monitoring requirement. Credit
unions with member business loans in
excess of 100 percent of reserves (less
the Allowance for Loan Losses ac-
count) shall submit the following infor-
mation regarding member business
loans to their respective regional direc-
tor on a quarterly basis: the aggregate
total of loans outstanding; the amount
of loans delinquent in excess of 30 days;
the balance of the allowance for mem-
ber business loan losses; the aggregate
total of all concentrations of credit to
one borrower or group of associated
borrowers in excess of 15 percent of re-
serves (less the Allowance for Loan
Losses account); the total number and
amount of all construction, develop-
ment or speculative loans; and any
other information pertinent to the safe
and sound condition of the member
business loan portfolio.

(iv) Allowance for loan losses. (A) The
determination whether a member busi-
ness loan will be classified as sub-
standard, doubtful, or loss, for purposes
of the valuation allowance for loan
losses, will rely on factors not limited
to the delinquency of the loan. Non-
delinquent loans may be classified, de-
pending on an evaluation of factors, in-
cluding, but not limited to, the ade-
quacy of analysis and documentation.
The criteria for determining the classi-
fication of loans is contained in the ap-
pendix to § 701.21(h)—Classifications.

(B) Loans classified shall be reserved
as follows:

(1) Loss loans at 100% of outstanding
amount;

(2) Doubtful loans at 50% of outstand-
ing amounts; and

(3) Substandard loans at 10% of out-
standing amount unless other factors
(e.g., history of such loans at the credit
union) indicate a greater or lesser
amount is appropriate.

(3) Construction and development lend-
ing. Unless an exemption is approved
by the regional director, loans granted
under this section to finance the con-
struction or development of commer-
cial or residential property shall be
subject to the following additional pro-
visions:

(i) The aggregate of all such loans,
excluding any portion of a loan secured
by shares in the credit union, or depos-
its in another financial institution, or

fully or partially insured or guaranteed
by, or subject to an advance commit-
ment to purchase by, any agency of the
Federal Government or of a State or
any of its political subdivisions, shall
not exceed 15 percent of reserves (less
the Allowance for Loan Losses ac-
count);

(ii) The borrower shall have a mini-
mum of 35 percent equity interest in
the project being financed;

(iii) Funds for such projects shall be
released following on-site inspections
by independent, qualified personnel in
accordance with a preapproved draw
schedule.

(4) Prohibitions—(i) Senior management
employees. A federal credit union may
not make member business loans to the
following:

(A) Any member of the board of di-
rectors who is compensated as such;

(B) The credit union’s chief executive
officer (typically this individual holds
the title of President or Treasurer/
Manager);

(C) Any assistant chief executive offi-
cers (e.g., Assistant President, Vice
President, or Assistant Treasurer/Man-
ager);

(D) The chief financial officer (Comp-
troller);

(E) Any associated member or imme-
diate family member of the senior
management employees listed in para-
graphs (h)(4)(i) (A) through (D) of this
section.

(ii) Equity kickers/joint ventures. A fed-
eral credit union shall not grant a
member business loan where a portion
of the amount of income to be received
by the credit union in conjunction with
such loan is tied to the profit or sale of
the business or commercial endeavor
for which the loan is made.

(5) Recordkeeping. All loans, lines of
credit, or letters of credit, that meet
the definition of Section 701.21(h)(1)(i),
shall be separately identified in the
records of the credit union and re-
ported as such in financial and statis-
tical reports required by the National
Credit Union Administration.

(6) Effective date. Section 701.21(h) is
effective January 1, 1992. All member
business loans granted on or after that
date must be in full compliance with
§ 701.21(h).
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(i) Put option purchases in managing
increased interest-rate risk for real estate
loans produced for sale on the secondary
market—

(1) Definitions. For purposes of this
§ 701.21(i): (i) Financial options contract
means an agreement to make or take
delivery of a standardized financial in-
strument upon demand by the holder of
the contract at any time prior to the
expiration date specified in the agree-
ment, under terms and conditions es-
tablished either by:

(A) A contract market designated for
trading such contracts by the Commod-
ity Futures Trading Commission, or

(B) By a Federal credit union and a
primary dealer in Government securi-
ties that are counterparties in an over-
the-counter transaction.

(ii) FHLMC security means obliga-
tions or other securities which are or
ever have been sold by the Federal
Home Loan Mortgage Corporation pur-
suant to section 305 or 306 of the Fed-
eral Home Loan Mortgage Corporation
Act (12 U.S.C. 1454 and 1455).

(iii) FNMA security means an obliga-
tion, participation, or any instrument
of or issued by, or fully guaranteed as
to principal and interest by, the Fed-
eral National Mortgage Association.

(iv) GNMA security means an obliga-
tion, participation, or any instrument
of or issued by, or fully guaranteed as
to principal and interest by, the Gov-
ernment National Mortgage Associa-
tion.

(v) Long position means the holding of
a financial options contract with the
option to make or take delivery of a fi-
nancial instrument.

(vi) Primary dealer in Government secu-
rities means:

(A) A member of the Association of
Primary Dealers in United States Gov-
ernment Securities; or

(B) Any parent, subsidiary, or affili-
ated entity of such primary dealer
where the member guarantees (to the
satisfaction of the FCU’s board of di-
rectors) over-the-counter sales of fi-
nancial options contracts by the par-
ent, subsidiary, or affiliated entity to a
Federal credit union.

(vii) Put means a financial options
contract which entitles the holder to
sell, entirely at the holder’s option, a
specified quantity of a security at a

specified price at any time until the
stated expiration date of the contract.

(2) Permitted options transactions. A
Federal credit union may, to manage
risk of loss through a decrease in value
of its commitments to originate real
estate loans at specified interest rates,
enter into long put positions on GNMA,
FNMA, and FHLMC securities:

(i) If the real estate loans are to be
sold on the secondary market within
ninety (90) days of closing;

(ii) If the positions are entered into:
(A) Through a contract market des-

ignated by the Commodity Futures
Trading Commission for trading such
contracts, or

(B) With a primary dealer in Govern-
ment securities;

(iii) If the positions are entered into
pursuant to written policies and proce-
dures which are approved by the Fed-
eral credit union’s board of directors,
and include, at a minimum:

(A) The Federal credit union’s strat-
egy in using financial options con-
tracts and its analysis of how the strat-
egy will reduce sensitivity to changes
in price or interest rates in its commit-
ments to originate real estate loans at
specified interest rates;

(B) A list of brokers or other inter-
mediaries through which positions may
be entered into;

(C) Quantitative limits (e.g., position
and stop loss limits) on the use of fi-
nancial options contracts;

(D) Identification of the persons in-
volved in financial options contract
transactions, including a description of
these persons’ qualifications, duties,
and limits of authority, and descrip-
tion of the procedures for segregating
these persons’ duties,

(E) A requirement for written reports
for review by the Federal credit union’s
board of directors at its monthly meet-
ings, or by a committee appointed by
the board on a monthly basis, of:

(1) The type, amount, expiration
date, correlation, cost of, and current
or projected income or loss from each
position closed since the last board re-
view, each position currently open and
current gains or losses from such posi-
tions, and each position planned to be
entered into prior to the next board re-
view;
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(2) Compliance with limits estab-
lished on the policies and procedures;
and

(3) The extent to which the positions
described contributed to reduction of
sensitivity to changes in prices or in-
terest rates in the Federal credit
union’s commitments to originate real
estate loans at a specified interest
rate; and

(iv) If the Federal credit union has
received written permission from the
appropriate NCUA Regional Director to
engage in financial options contracts
transactions in accordance with this
§ 701.21(i) and its policies and proce-
dures as written.

(3) Recordkeeping and reporting. (i)
The reports described in
§ 701.21(i)(2)(iii)(E) for each month must
be submitted to the appropriate NCUA
Regional Office by the end of the fol-
lowing month. This monthly reporting
requirement may be waived by the ap-
propriate NCUA Regional Director on a
case-by-case basis for those Federal
credit unions with a proven record of
responsible use of permitted financial
options contracts.

(ii) The records described in
§ 701.21(i)(2)(iii)(E) must be retained for
two years from the date the financial
options contracts are closed.

(4) Accounting. A Federal credit union
must account for financial options con-
tracts transactions:

(i) In accordance with standards es-
tablished by the NCUA Board in the
Accounting Manual for Federal Credit
Unions, available from NCUA, Admin-
istrative Office, 1776 G St. NW., Wash-
ington, DC 20456, or such other instruc-
tion as may be deemed appropriate; or

(ii) To the extent not inconsistent
with NCUA Board instruction, in ac-
cordance with generally accepted ac-
counting standards or principles.

[49 FR 30685, Aug. 1, 1984, as amended at 52
FR 12368, Apr. 16, 1987; 54 FR 18472, May 1,
1989; 54 FR 43278, Oct. 24, 1989; 55 FR 30207,
July 25, 1990; 56 FR 37831, Aug. 9, 1991; 56 FR
48425, Sept. 25, 1991; 57 FR 42488, Sept. 15,
1992; 58 FR 40043, July 27, 1993; 59 FR 39425,
Aug. 3, 1994; 60 FR 51889, Oct. 4, 1995; 60 FR
58504, Nov. 28, 1995; 60 FR 63613, Dec. 12, 1995;
61 FR 4215, Feb. 5, 1996; 61 FR 68128, Dec. 27,
1996; 62 FR 40930, July 31, 1997]

§ 701.22 Loan participation.
(a) For purposes of this section:

(1) Participation loan means a loan
where one or more eligible organiza-
tions participates pursuant to a writ-
ten agreement with the originating
lender.

(2) Eligible organizations means a cred-
it union, credit union organization, or
financial organization.

(3) Credit union means any Federal or
State chartered credit union.

(4) Credit union organization means
any organization as determined by the
Board, established primarily to serve
the daily operational needs of its mem-
ber credit unions. The term does not
include trade associations, membership
organizations principally composed of
credit unions, or corporations or other
businesses which principally provide
services to credit union members as op-
posed to corporations or businesses
whose business relates to the daily in-
house operation of credit unions.

(5) Financial organization means any
federally chartered or federally insured
financial institution.

(6) Originating lender means the par-
ticipant with which the member con-
tracts.

(b) Subject to the provisions of this
section any Federal credit union may
participate in making loans with eligi-
ble organizations within the limita-
tions of the board of director’s written
participation loan policies, Provided:

(1) No Federal credit union shall ob-
tain an interest in a participation loan
if the sum of that interest and any
(other) indebtedness owing to the Fed-
eral credit union by the borrower ex-
ceeds 10 per centum of the Federal
credit union’s unimpaired capital and
surplus;

(2) A written master participation
agreement shall be properly executed,
acted upon by the Federal credit
union’s board of directors, or if the
board has so delegated in its policy, the
investment committee or senior man-
agement official(s) and retained in the
Federal credit union’s office. The mas-
ter agreement shall include provisions
for identifying, either through a docu-
ment which is incorporated by ref-
erence into the master agreement or
directly in the master agreement, the
participation loan or loans prior to
their sale; and
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